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1.  Purpose .  This manual  establishes  procedural guidance for the 
implementation and administration of the National Guard (NG) Discrimination 

Complaint (DC) Program in accordance with (IAW) reference a.  
 

2.  Cancellation .  None.  
 
3.  Applicability .  This manual applies to all NG members  serving pursuant to 

reference b (Title 32)  and  all NG technicians employed under reference c (32 
U.S.C. § 709) .  It does not apply to National Guard of the United States (NGUS) 
personnel serving on active duty under reference d (Title 10), civilian personn el 

employed  under reference e (Title 5) performing duty at a State NG organization 
or the National Guard Bureau ( NGB), including the Air National Guard (ANG) 

and Army National Guard (ARNG) Directorates, the Air and Army Readiness 
Centers, and all N G Field Operating locations.   It also applies to beneficiaries of 
services of the ARNG and ANG, who may file a complaint on the basis of race, 

color, national origin, religion or sex-gender, including sexual harassment, and 
reprisal concerning prior engagem ent in protected discrimination process 

related activity  in programs receiving Federal financial assistance.  
 
4.  Procedures .  See Enclosure A. 

 
5.  Summary of Changes .  None.  
 

6.  Releasability .  This manual  is approved for public release; distribution is  
unlimited.  Copies  are available  through <http://www.ngbpdc.ngb.army.mil> . 

 
7.  Effective Date .  This manual is effective upon publication and must be 
reissued, cancelled, or certified as current within five years of its publication.  
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ENCLOSURE A  
 

NATIONAL GUARD DISCRIMINATION COMPLAINT PROCEDURES  
 

CHAPTER I  
 

DISCRIMINATION COMPLAINT PROCEDURES  

 
1.  Unlawful Discrimination . 
 

a. Who May File .  Any  person  covered by this Manual , who believes that 
he or she has been discriminated against because of race, color, national 

origin, religion, sex -gender , including sexual harassment , and reprisal 
concerning prior engagement in protected discrimination process rel ated 
activity  may file a complaint under this Manual . 

 
b.  For Non-dual status (NDS) t echnicians  only : A NDS technician who 

believes that he or she has been discriminated against because of pregnancy , 
violation of the Equal Pay Act under reference f, sexual or ientation, age, 
disability , or genetic information , in a matter within the control of a State NG , 

may file a complaint under this Manual . 
 

c. Beneficiaries of services of the ARNG and ANG, who are not employees 

or members of the NG, may file a complaint on the basis of race, color, national 
origin, religion or sex in programs receiving Federal financial assistance under 

this process  IAW reference l and sections 108  and  110  of reference b. 
 

d.  Sexual harassment.  Sexual harassment  within or relating to the 

workplace is prohibited.   While in a non -federal status, a State NG is not 
subject to the investigation and reporting requirements of reference m.   
Nevertheless, upon receiving allegations of sexual harassment, commanders 

and off icers in charge of NG units will provide the Adjutant General (TAG) with 
a copy or a detailed description of a complaint of sexual harassment within 72 

hours after receipt of the complaint.  In addition, the investigation of sexual 
harassment complaints wi ll receive expedited action within the limitations 
created by a State NGõs part-time structure.   The term òAdjutant General,ó 

throughout this Manual, includes the Commanding General of the District of 
Columbia.  

 
e. Sexual assault.  Sexual assault within or re lating to the workplace is 

prohibited.  Individuals who complain of sexual assault , whether specifically or 

by alleging  the elements of sexual assault,  will be referred to the  Sexual Assault 
Response Coordinator  (SARC).  The individual will also be advised that the EO 
Professional or State Equal Employment Manager ( SEEM ) will notify the SARC 

of the report, but that the chain of command will not be notified.  Within 15 
calendar days of the initial complaint of  sexual assaul t the individual will 
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advise  the  EO Professional or SEEM whether he or she will proceed under the 
sexual assault procedures or this Manual.  This referral and election will be 

indicated on CNGB Form ____, Discrimination Complaint in the Army and Air 
Nation al Guard (Figure 1). 

 
(1) If at any point during the DC process the Complainant alleges a 

sexual assault or there is evidence that indicates that a sexual assault may 

have occurred, the Complainant will be referred to the SARC IAW paragraph e 
above.  
 

(2) When an i ndividual elects to proceed under the sexual assault 
procedures, and has elected to make an unrestricted report, but there are 

element s of the complaint that raise other DC issues, the individual will be 
advised that he or she may elect to concurrently pro ceed in processing the 
other DC issues  under this Manual .  If the individual elects to solely proceed 

under the sexual assault procedures the DC file will be closed.  
 

(a) Should the individual elect to make a restricted sexual assault 
report the DC file will b e closed.  

 

(b) The period taken by the individual to advise the EO Professional 
or SEEM whether he or she will proceed under the sexual assault 
procedures or this Manual, up to 15 days as provided in subparagraph 

(1) above, will not be included in any calculation of timeliness of filing 
under this Manual .   

 
2.  Alternative Dispute Resolution (ADR) .  IAW reference n, it is NG policy to 
voluntarily use ADR and other early collaborative dispute resolution processes 

to the maximum extent practicable and approp riate to resolve workplace 
disputes.  Parties should consider ADR throughout the DC process as a viable 
method of resolving disputes amicably.  To that end, whenever a Complainant 

accepts ADR, management must participate in mediation or facilitation to the  
maximum extent practical and appropriate.   

 
3.  State Informal Discrimination Complaint (IDC) Procedures . 
 

a. IDCs .  An IDC, although it may be initially verbal, will be put in writing 
on CNGB Form _____ , Discrimination Complaint in the Army and Air National 

Gu ard , with the òInformaló box checked and initialed by the Complainant  
(Figure  1).  The SEEM will acknowledge receipt of an IDC  in writing  within 7 
calendar days of receipt of an IDC .  Upon submission of an IDC , the NGB 

Personnel Directorate , Office of Comp laints Management and Adjudication (NG -
J1 -CMA or CMA) will assign a tracking number.  The SEEM wi ll contact CMA 
to obtain this number.  An IDC  will  be brought to the attention of any member 

of the chain of command, or management officials in the case of a military 
technician or civilian , at the lowest level where a remedy or resolution is 
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possible, or to the EO Professional at that level.  To maintain anonymity, a 
Complainant who wishe s to remain anonymous must bring the IDC to the 

attention of an EO Profes sional.   In addition, any report or document prepared 
under the procedures described in this Manual is covered exclusively by 

references o and p (the Privacy Act and the Freedom of Information Act, 
respectively),  and may not be released to unauthorized per sons . 
 

b.  Complainants are encouraged to discuss their complaints with and to 
seek assistance from an  EO Professional , th e SEEM, or EO  Office, or any 
member of the unit chain of command  or management supervisors if they 

believe they are the victim of unlawful  discrimination.  Such personnel will 
work with t he Complainant and others involved in the complaint to attempt to 

informally resolve the complaint.  EO Professionals  will assist the Complainant  
in clarifying issues and allegations and reducing them to writing on the 
complaint form and generally assist them in completing the form.  EO 

Professionals  will also counsel the C omplainant on what constitutes unlawful  
discrimination.  Upon the filing of an IDC , EO Professionals  will keep the 

Complainant informed of the status of his  or her complaint.  
 

c. An initial determination must be made to ensure the complaint is 

properly processed (e.g., see sub paragraph 4a(1) - complaints of retaliation  and 
complaints against some senior officers  are also referred to the Inspector 
General  (IG)), and complaints of sexual assault are processed  under reference s 

q or r .  While this determination should be made as early as possible in the 
process, it can alwa ys be revisited if new facts change the nature of the 

complaint.  In any event, the investigation of an IDC will proceed regardless of 
any IG or Office of the National Guard Bureau Chief Counsel (NGB -JA), Office 
of Complex Investigations (OCI ) investigation, unless the IG or OCI requests, in 

writing, that the processing of the IDC be held in abeyance.  This Manual 
contemplates the use of IDC investigations by IG or OCI  investigat ors in an 
effort to expedite the processing of all relevant inves tigations . 

 
(1) Where allegations of discrimination are so severe or egregious that 

criminal prosecution is under consideration from the onset, the SEEM should 
immediately seek legal advice from the State Judge Advocate ( JA) before 
proceeding.  

 
(2) When a Complain ant alleges that the TAG personally engaged in 

discriminatory conduct , the SEEM wi ll close the IDC and issu e a Notice of 
Disposition advising the Complainant that he or she may file a formal 
complaint with CMA.   The SE EM will also coordinate with CMA to as certain 

whether the complaint should be referred to the respective IG.  However, this 
provision typically will not apply to instances where the TAG merely acted as a 
reviewing official in a matter, unless it is supported by specific factual 

allegations of the direct involvement of the TAG in the alleged discrimination.   
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d.  EO Professionals  will advise Commander s and management officials on 
the substance and processing of an IDC , and may conduct basic fact -finding 

into allegations of  unlawful  discrimination on behalf of the Commander , but  
such personnel  will not be used to conduct formal investigations of any 

complaints in which they may have a role in processing, so that they may 
continue to be a resource and assist both the Complainant  and t he 
Commander  in attempts to resolve the matter to the satisfaction of the 

Complainant  and to provide advice and assistance on the proper processing of 
the IDC .  If, in the course of obtaining information about a IDC , the interviewer 
suspects that the perso n being interviewed has violated the State code of 

military justice (for example, cases of sexual harassment may be punishable 
under Articles 93, 117, 120, 125, 128, or 134 of reference s, the Federal 

Uniform Code of Military Justice ( UCMJ ) of which the St ate military code may 
have equi valent provisions), or other Federal , or State criminal codes, the 
interview will be terminated and the appropriate members of the chain of 

command or management officials will be notified.   
 

e. When an EO Professional receives  an IDC , a Leadership Inquiry must 
be completed to determine the factual predicate of the complaint and ultimately 
forward a Leadership Inquiry Report  to the appropriate Commander  or 

supervisor  (Figure 2).  The EO Professional m ay complete the inquiry or the 
Commander  may assign another servicemember to complete the inquiry if the 
EO Professional is not available or is ill -suited to complete the inquiry (e.g., the 

EO Professional is an E -6 or the Alleged Discriminating Official ( ADO) is of 
higher rank, such as the First Sergeant , and the Commander concludes it 

would be difficult for the EO Professional to conduct the inquiry).   A Leadership 
Inquiry is not a formal investigation, as provided in paragraph 5.  While states 
are free t o adopt a more robust procedure if desired, this inquiry must be 

handled expeditiously.  A Leadership Inquiry requires, at a minimum, that:  
 

(1) The Inquiry Officer (I QO) be senior in rank  or grade to the ADO (but 

at least an E -8); 
 

(2) The I QO consult with a lega l advisor prior to initiating the fact -
finding inquiry;  
 

(3) The I QO interview all relevant witnesses and summarize their 
statements;  

 
(4) The I QO compile findings.  A finding is a clear and concise 

statement of a fact that can be readily deduced from a prepondera nce of the 

evidence in the record; and  
 

(5) Within 60 calendar days from the date of the acknowledgement of 

receipt of an IDC , the I QO make  conclusions.  Conclusions are deductions 
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made by the fact -finder that are reasonably tied to the findings.  These must be 
supported by a preponderance of the evidence.  

 
(6) Any complaint that is withdrawn or resolved at this early stage must 

be reported to CMA for tracking purposes.  The SEEM will report the IDCõs 
resolution  to CMA in writing and will include a copy of the CNGB Form _____, 
Discrimination Complaint in the Army and Air National Guard  (Figure 1). 

 
f.  Throughout the fact -finding phase, ADR processes are available 

through a designated ADR point of contact.  U nlawful discrimination 

complaints should be resolved at the lowest level possible.  The Complainant  is 
encouraged  to consult with the ADR professional to attempt resolution; ADR 

must be considered as an alternative to filing a formal complaint.  If ADR is 
accepted, the procedures in reference n will  be followed.   
 

(1) During the ADR process, the fact -finding inquiry continues and is 
completed as previously described above.  The fact -finding process only stops if 

a full resolution is reached.  
 

(2) In the event ADR fails for any reason, the lowest level Commander  

or supervisor must consider the fact -finding inquiry and attempt to resolve the 
complaint.   
 

g. The IQO report will be utilized by the  lowest level Commander  or 
supervisor in determining the appropriate disposition of the IDC under this 

Manual.  Any decision by the lowest level Commander or supervisor must  be 
reviewed by the next higher Commander  or supervisor  prior to being 
considered final .  The higher level Commander  or s upervisor will consult with 

the EO Professional independently to ensure they have the full picture of the 
situation.  If the senior leader feels the matter was not resolved appropriately, 
they may limit or withhold the exercise of such authority by subordi nate 

Commander s or supervisors and reserve decision making at their level.  The 
higher level Commander  or supervisor, or a designated representative, must  

meet with the Complainant  and explain the resolution.  This review process 
shall be completed within 30  calendar days from the date of the Leadership 
Inquiry R eport.  This process is not an appeal .  A State NGõs resolution of an 

IDC is not automatically reviewed by NGB .  However, the SEEM is required to 
notify CMA of the decision for tracking purposes.  

 
(1) If the Complainant  is satisfied with the resolution, withdraws the 

complaint, or enters into an agreement pursuant to the ADR process, the 

matter is closed (unless the chain of command determines additional action is 
required).  

 
(2) An IDC is ultimately decided by the TAG, or his or her delegee , 

within 30 calendar days of the last reviewing officialõs decision.  Thereafter, the 
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SEEM will conduct the Final Interview as provided in paragraph i below .  There 
is no appeal of an IDC beyond the TAG.   

 
h.  The SEEM or a designated representative must inform the Complainant  

of his  or her right to remain anonymous during the informal stage.  If 
anonymity is elected, the SEEM must take appropriate measures to protect the 
identity of the Complainant  until a f ormal complaint is filed or the Complainant  

grants written permission to cease being anonymous .   
 

i.  Final interview .  The SEEM , or a designated representative , must 

provide the Complainant  a Notice of Disposition  of Informal Complaint . This 
Notice will info rm the Complainant of the findings and conclusions of the IQO 

as well as the Commanderõs intended disposition and remedy, if any.  The 
Notice will also inform the Complainant  that any formal complaint must be 
filed within 15 calendar days of receipt  (Figur e 3).  The final interview 

concludes the informal process.  The SEEM will forward the Notice of 
Disposition of Informal Complaint  (Figure 3), along with a copy of the CNGB 

Form _____, Discrimination Complaint in the Army and Air National Guard  
(Figure 1), upon completion of the informal process,  regardless of  whether or 
not the Complainant  files a Formal Discrimination Complaint (FDC) .   

 
j.  Time Limits .   

 

(1) An IDC  must be filed within 180 calendar days from the date of the 
alleged discrimination or the date t hat the Complainant  knew or should have 

known of the alleged discriminatory event or action.  An untimely complaint 
will be referred to the Commander  or manager  and t he Commander  or 
supervisor  may take action on an untimely complaint if desired, but such a  

complaint will be closed as untimely filed  under this regulation.  
 

(2) The informal process should take no more than 180  calendar days 

to complete from the date an informal complaint is acknowledged.  The SEEM 
may obtain a  single  30 calendar day  or less  extension to complete the informal 

process from the appropriate Commander  or manager involved in this matter.  
Such an extension must be in writing.  The Complainant  will  be notified of any 
extension  in writing . 

 
(3) In computing the number of days allowed fo r complying with any 

deadline in this Manual, the first day counted is the day after the event from 
which the time period begins to run.  If the date that ordinarily would be the 
last day for filing falls on a Saturday, Sunday, or Federal holiday, the fili ng 

period will include the first workday after that date.  
 

k.  Remedies .  The parties to a dispute are encouraged to reach an accord.  

The TAG has the ultimate State authority to remedy substantiated DCs.  This 
authority may be delegated to a subordinate autho rity who  has the statutory or 
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regulatory authority to execute the remedy.  Subject to the restrictions 
provided in paragraph 3m , the TAG or a delegee may offer the following 

remedies when the Complainant has been subjected to unlawful 
discrimination:  

 
(1) Reinstatement into the same or comparable position with backpay 

and interest.  

 
(2) Promotion or transfer, if such action was prevented by the unlawful 

discrimination.  

 
(3) Only non -dual status technicians  may be awarded monetary relief 

for pain and suffering, and consequential expenses caused by unlawful 
discrimination.   Beneficiaries of services may also be entitled to monetary 
damages in  some circumstances.   Attorneyõs fees will not be awarded during 

the informal stage . 
  

(4) Whenever expired yearõs funds are used to pay damages under this 
provision, NGB may obtain reimbursement from the Stateõs allocation of funds 
in subsequent years.  

 
(5) Records correction to the extent that said records are under the 

control of the  State  NG. 

 
(6) Participation in any denied employment or servicemember benefit 

previously denied due to unlawful discrimination (e.g., training, work 
assignment, duty location, scheduling, or employment environment 
modification when applicable (i.e., ramp, special software, etc.)).  

 
(7) Formal apology, workplace pos tings, NG DC training to involved 

personnel , or assurance that the complained of practice will be stopped . 

 
l.  Complainant should be made aware that disciplinary action against the 

individual responsible for substantiated unlawful discrimination is within the  
discretion of the Commander or supervisor and not the right of the 
Complainant to demand as part of a resolution.  While punitive action may be 

appropriate and should be considered by the Commander or supervisor  as a 
means of maintaining good order, disci pline, and morale in the workplace, it 

does not constitute a remedy  to the Complainant as a result of the 
discrimination . 
 

m.  Requirements for Settlement Agreements.   The provisions of this 
paragra ph are designed to ensure that settlements, which are paid fro m 
Federal funds, comply with Federal and NG B regulations and are legally 

sufficient.  The restrictions of this paragraph apply to all settlement 
agreements entered into under these procedures, except that they will not 
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necessarily apply to settlements that  are paid solely from funds provided by the 
State and without  the payment of any  Federal funds.  

 
(1) Settlement  or resolution  of IDCs will be in writing and must  use the 

Sample Settle ment  Agreement format  (Figure 4) or Sample Notice of Resolution 
format (Figure 5).  Any change or modification to the standard terms included 
in the sample settlement agreement must be approved by NGB .  The proposed 

modification will be submitted to CMA for review and coordination with the 
Office of the National Guard Bureau Chief Counsel, Litigation and Employment 
Law Division ( NGB-JA/LEL ), before the settlement agreement is executed.  

 
(2) NGB approval of a settlement is further required for any  payment to 

the Complainant or to the Complainant õs attorney that will exceed $25,000.   In 
such case, a  proposed, un executed  settlement agreement will be submitted to 
CMA for review and coordination with NGB -JA.  Upon approval, the settlement 

agreement will be returned to the State NG to be executed.  
 

n.  When a case  is settled during IDC proce dures, the SEEM must provide 
notification of the settlement to CMA in an IDC Closure Report.  
 

o. Closure.   The IDC  must  be completed  and closed  when the time period 
for conducting the informal process has elapsed, or at an earlier time when the 
matter has been resolved.  

 
4.  FDC Procedures.  

 
a. Individual Complaint .  An FDC must be filed with the SEEM within 15 

calendar days of receipt of the Notice of Disposition of an IDC.  An FDC will be 

filed by completing a CNGB Form ____, Discrimination Complaint in the Army 
and Air National Guard  (Figure 1).  At a minimum, an FDC must contain a 
signed statement from the Complainant  or the Complainantõs representative.  

This statement must be sufficiently precise to identify the aggrieved individual 
and the NG unit/organization involved, and to describe generally the action(s) 

or practice(s) that form the basis of the complaint .  The  FDC must also contain 
a telephone number and address where the Complainant or the r epresentative 
can be contacted.  

 
(1) Any individual who alleges reprisal for having engaged in a 

protected EO activity, i.e., for having filed a complaint of discrimination, fo r 
preparing to file a complaint of discrimination, for having testified as a witness 
in a discrimination complaint investigation, for informing officials in the chain 

of command or NGB of perceived discrimination, or other protected 
communications, will be  advised that he or she may file a complaint through IG 
channels if full protection  under reference t  is desired.  In the event an 

individual files an IG complaint, processing of an FDC under this process will 
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continue , unless the IG requests, in writing, that the processing of the FDC be 
held in abeyance.  

 
(2) State Action .  The State will report the filing of an FDC to CMA 

within 5 calendar days of its receipt.  The FDC report  will contain  a copy of  the  
CNGB Form ___, Discrimination Complaint in the Army and  Air National Guard  
(Figure 1), the Leadership Inquiry Report  (Figure 2) , and any  accompanying 

documentation.  The FDC report , at a minimum, will provide the  following 
information:  

 

(a) The identity of  the  Complainant and any alleged 
discriminator[s] . 

 
(b) The date when  the complaint was filed . 
 

(c) The specific alleg ations  in the complaint . 
 

(d) The identity of the person [s] who  took the alleged action[s] 
against the Complainant and  the  policy and procedures under which the 
action[s] were taken that resulted in the all eged act[s] of discrimination . 

 
(e)  The dates of the alleged act[s] . 
 

(f) The location w here the alleged act[s] occur red . 
 

(g) In the case of an allegation of disparate treatment, the relevant 
procedure[s] of the State NG as applied to other employees or members . 

 

(h) The identity of anyone with  knowledge of the alleged act[s] . 
 
(i) The location of the any persons identified in the FDC report  and 

their availability to meet with the I nvestigating Officer (I O) at one 
location . 

 
(j) The location of  all  relevant files related to the  persons identified 

in the FDC report  and  the  process ing of the complaint .  The identity of 

the personnel with access to the files and any security clearance 
concerns . 

 
(k) When a Leadership Inquiry was conducted, w hether the Report  

contain s information and  documentation relevant to the allegations 

raised in the complaint and what settlement attempts were made . 
 

b.  CMA Initial Review.  CMA will review the complaint  file  and make a 

preliminary determination within 30  calendar days regarding whether or not an 
FDC will be accepted for investigation .   
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(1) CMA will seek legal advice from NGB-JA/LEL  prior to rendering its 

disposition of a complaint .   
 

(2) FDCs  will be accepted for investigation unless they are dismissed for 
the procedural reasons described in sub paragraph (3) below.  Dispositions 
under sub paragraph  (3) will not be based on the merits of the complaint .  Any 

determination regarding whether an allegation of discrimination in a n FDC  has 
validity and merit will be made only after conducting an investigation as 
described in paragraph 5 below.  For the purposes of evaluating the legal 

sufficiency of a n FDC , CMA may not make any credibility determinations and 
will accept as true the factual allegations asserted by the Complainant.   

 
(3) Any individual allegation of dis crimination in a n FDC , or the FDC in 

its entirety , may be dismissed for the following reasons:  

 
(a) Untimely .  The IDC was filed more than 180 calendar days from 

the date of the alleged discrimination or the date that the individual 
became aware or reasonably should have become aware of the 
discriminatory event or action , or the FDC was filed more than 15 

calendar days from receipt of the Notice of Disposition of the IDC . 
 

(b) Failure to Exhaust .  The Complainant failed to engage in or to 

properly exhaust the IDC  process prior to filing the FDC. 
 

(c) Duplicative .  The allegations are identical to allegations that 
have already been filed or decided.  

 

(d) Failure to State a Claim upon Which Relief can be Granted .  The 
Complainant cannot obtain any relief from this process, even if the 
complaint õs allegations of discrimination are accepted as true.  For 

example, allegations of discrimination arising from personnel policies 
and employment practices imposed by statute, directives of the 

Department of Defense (DoD),  or t he Departments of the Army or Air 
Force, or rules of the Federal Agencies, such as the Office of Personnel 
Management, cannot adjudicated in this process . This basis may be used 

to dismiss a discrimination complaint filed by a non -dual status 
technician wh ich pertains to an issue related to the militaryõs unique 

structure or a military decision regarding the management of military 
units or personnel (for example:  promotion, discipline, awards, 
assignments of military personnel).  

 
(e) Statutory or regulatory restrictions .  FDCs  that challenge  a 

statutory or regulatory restriction will not be processed; for example, 

restrictions on assignment of women to certain combat positions could 
not be accepted as a complaint of sex discrimination.  
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(f) Complaint or Issue is Moot .  Even if discrimination were 

substantiated, no actions beyond those already taken would be required.  
A moot issue or complaint is defined as one without legal significance, 

having been previously decided or settled.  
 

(g) Failure to Cooperate .  A complai nt  that has been accepted may 

be dismissed at any stage of processing if the Complainant fails to 
cooperate with the inquiry, investigation, or requests for information.  

 

(h) Election of Forum .  Where the Complainant made an election to 
proceed in another foru m.  For example, a complaint may be dismissed 

when an employee or member has raised the same matter in a negotiated 
grievance procedure that permits allegations of discrimination ; in a 
request for review of an adverse action before a Hearing Officer  under 

reference u  (Technician Personnel Regulation (TPR) 752 -1); in a 
complaint filed with the IG ; or in a claim pending in a civil action in 

Federal court, state court , or other forum .   
 

(i) Complainant Cannot B e Located .  Provided reasonable efforts 

have been made to locate a Complainant and the Complainant has not 
responded within 15 calendar day s to a notice of proposed dismissal sent 
to his or her last known address  via certified mail, return receipt 

requested or othe r similar means . 
 

(4) A Complainant must be notified in writing of a dismissal of any part 
of a complaint (with a copy provided to the SEEM) by issuing a Notice of 
Disposition of Formal Complaint.   When CMA determines the FDC, in its 

entirety, is not supported  by prima facie evidence or is dismissed for 
procedural reasons IAW sub paragraph 4b(3), it will issue a disposition 
identifying the bases for its findings and issue a Notice of Disposition to the 

Complainant advising the individual of his or her right to r equest a Hearing.  A 
Complainant must file a Request for Hearing with the SEEM or CMA within 30 

calendar days of the date of the Notice of Disposition.  
 

(5) When an FDC is dismissed  in part , the Complainant will have the 

option to request an expedited review of the claims dismissed before a Hearing 
Officer within 7 calendar days of CMAõs Notice of Disposition.  The request will 

be in writing, limited to 10 pages not including exhibits, will be submitted to 
NGB-JA/LEL , and may include a statement of reasons exp laining the 
Complainantõs disagreement with CMAõs dismissal.  Any investigation already 

initiated under paragraph  5 will  continue and will  not be delayed by the review 
request, and the Hearing Officer will issue an order based on the written record 
within 7 calendar days of receiving the review request.  
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(a) When  a Hearing Officer find s that any part of a complaint was 
improperly dismissed, CMA will recommen ce the processing of the 

reinst ated  part of the complaint.  The time limit s for continued 
processing of any  reinstituted matter will commen ce as though CMA 

accepted the  matter  as of the date of the Hearing Officerõs decision. 
 

(6) Within 5 calendar days of accepting an FDC , CMA will refer the case 

to an NGB IO for formal investigation.   
 

(7) Notice .  Within 5 calendar day s of issuing a decision dismissing a n 

FDC, in whole or in part,  as unacceptable for investigation , CMA will issue a 
Notice of Disposition.   The Notice will inform the Complainant that he or she 

may either file a request for hearing before a Hea ring Officer appointed by the 
NGB Chief Counsel  within 30 calendar days of the date of the Notice of 
Disposition , if the FDC was dismissed in whole, or request an expedited review 

under sub paragraph (5) above within 7 calendar days if the FDC was dismissed  
in part.  

 
5.  Formal Investigation Procedures .  When a n FDC  is acceptable for 
investigation , the NGB will initiate an investigation using the following 

procedures : 
 

a. Formal Investigation .  The primary function of the IO is to ascertain 

facts and to develop an impartial and appropriate factual record upon which 
CMA may make findings  and recommendations  on the claims raised in an 

FDC.  It is the duty of the IO to ascertain and consider evidence on all sides of 
each issue, thoroughly and impartially, and to make findings that are 
warranted by the facts.  An appropriate factual record allows a reasonable fact 

finder to draw conclusions as to whether unlawful discrimination occurred  and  
to make determinations  regarding the nat ure and extent of the injuries suffered 
by the Complainant  as a result of the alleged discrimination . 

 
(1) The IO will complete the investigation and issue a report with 

proposed findings to CMA within 45 calendar day s of being assigned the case , 
unless CMA grants the IO an extension of time in which to complete the 
investigation .  A finding is a clear and concise statement of a fact that can be 

readily adduced from the evidence in the record  and supported by the 
preponderan ce of the evidence .  The number and  nature of the findings 

required will depend upon nature and scope of the allegations of discrimination 
in the FDC.  
 

(2) The information obtained in an investigation may be used in any 
administrative action against an individual, regardless of whether he or s he 
was identified as the individual responsible for the alleged discrimination in the 

complaint .  This provision does not negate any due process or procedural 
rights afforded a subject of an administrative action.  
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(a) The use of information obtained in a n FDC investigation in 

either a civilian or military criminal proceeding is dependent on a 
number of complex factors, and therefore, FDC investigations should 

not be used as the primary method of information gathering in 
anticipation of criminal proceedings.  

 

(b) Where allegations of discrimination are so severe or egregious 
that criminal prosecution is under consideration, CMA should 
immediately seek legal advice from NGB-JA/LEL  before proceeding.  

 
(3) A Complainant is entitled to have his or her representative presen t 

and participating  during an investigative interview  on official time .   
 
(4) Other non -complainant employees being interviewed may obtain a 

representative  at their own expense .  These representatives may attend the 
interview, but not participate in it.  The interview will not be unduly 

interrupted to allow the person to consult with his or her representative.  
 

(5) Bargaining Unit Employees (BUE s) may be eligible for union 

representation on official time if Weingarten rights are triggered, and the 
investigation do es not pertain to a military matter s outside the scope of Federal 
Labor Relations Authority  jurisdiction (consult the local JA or L abor Relations 

Specialist  for Collective Bargaining Agreement  (CBA) specific guidance  as some 
CBAs are more generous  than oth ers):   

 
(i)  The BUE must affirmatively request a union representative, 

and  

 
(ii)  The BUE must reasonably believe that the inquiry could lead 

to disciplinary action.  

 
(6) If the employee requests the presence of the exclusive 

representative, a reasonable amount of time will be allowed to obtain that 
representative.  The servicing civilian personnel office and the labor counselor 
will be consulted before denying such a request.   With the possible exception of 

the attendance of  the exclusive representative of the barg aining unit, the 
provision of a non -Complainantõs personal representative will not be on official 

time  or at government expense.  
 

(7) When union representati on (steward) is sought, and authorized:  

 
(i)  The supervisor or manager must inform the steward of the 

type  of misconduct  being investigated , and be permitted to have  a 

private meeting with the employee before questioning begins , if 
requested . 
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(ii)  The steward can seek clarification of confusing questions,  

and advise the employee not to answer abusive, misleading,  or  
harassing  questions, but cannot insist that the interview end, and if 

an employee refuses to answer questions the reasons should be 
documented.  

 

(iii)  Upon conclusion of the interview, the steward should be 
given an opportunity to comment on the interview . 

 

b.  Rules of Evidence and Proof of Facts . 
 

(1) General .  Investigations are administrative proceedings.  Therefore, 
they are not bound by formal rules of evidence.  Accordingly, subject to the 
limitations identified in this Manual, any information that in the mind s of 

reasonable persons , as determined by the assigned IO, is relevant and material 
to an issue may be accepted as evidence.  In addition, all evidence will be given 

such weight as circumstances warrant.  
 

(2) Standard of Proof .  Unless another standard is esta blished by law or 

regulation for a particular issue, the findings of an investigation will be 
supported by  a preponderance of the evidence.  
 

(3) Official Notice .  Some facts are of such common knowledge that they 
need no specific evidence to prove them (for e xample, general facts and laws of 

nature, general facts of history, and matters of which official  notice has 
previously been taken.  
 

(4) Documentary Evidence .  The Complainant, the State NG, and any 
employee of the State or a Federal agency will produce such d ocumentary 
evidence as the IO deems necessary , including documents or evidence 

regarding the nature and extent of the Complainantõs injuries from the alleged 
discrimination , such as medical records . 

 
(5) Witness Statements .  IOs are authorized to administer oa ths  under 

the provisions of reference  v.  All witness statements will be given under oath 

or affirmation as administered by the IO. 
 

(a) Statements of witnesses may be taken verbatim or obtained 
during an interview in which the witnesses relate their knowledge  and 
then later review, correct and sign a summary of their statement in 

writing.  A n audio  recorder may be used to facilitate preparation of 
witness statements, and  witnesses will be informed if one is being used.  
Care must be used to ensure that the sta tement is phrased in the words 

used by the witness , and IOs must take care to avoid coaching 
witnesses.  
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(b) The IO may direct  witnesses to not discuss their statements with 

other persons until the complaint  is closed.  This precaution is 
appropriate to eliminate possible influence on the testimony of witnesses 

still to be heard.  Witnesses may not be precluded from discussing any 
relevant matter with the Complainant, the Complainantõs 
Representative, or the Agency Representative.  

 
(6) Limitations .  While not subject to the exclusionary rule or other 

evidentiary rules, the following limitations will apply to investigations:  

 
(a) An individual may not be required to disclose privileged 

communications between lawyer and  client, privileged communications 
with clergy, information covered by the husband -wife privilege and 
information within the privilege of present and former IG personnel.   

Any legal interpretation of these privileged communications will be 
based upon the l aw of the state in which the communication of the 

Complainant was made.  
 

(b) No evidence of the results, taking, or refusal of a polygraph test 

will be considered without the consent of the person involved in such 
tests.  

 

(c) Off the record statements may not be u sed by the IO for the 
substance, but only as help in finding additional evidence.  

 
(7) Adverse Inference .  When the Complainant, the State NG, or any NG 

personnel fail, without good cause show n, to timely process a complaint, or 

respond fully and in a timely f ashion to requests for information, the IO , or the 
Hearing Officer in the Hearing Procedures under Chapter II of  this  Manual,  
may draw an adverse inference in  making findings.  In appropriate 

circumstances, the IO or Hearing Officer may:  
 

(a) Draw an adverse i nference that the requested information or 
testimony of the requested witness would have reflected unfavorably on 
the party refusing to provide such information.  

 
(b) Consider the matters to which the requested information or 

testimony pertains to be establish ed in the favor of the opposing party.  
 
(c) Exclude other evidence offered by the party failing to produce 

the requested information or witness.  
 
(d) Issue findings fully or partially in favor of the opposing party.  

 
(e) Take other appropriate actions.  
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(8) Self-incrimina tion .  No witnesses or Complainant s will be required 

to make a statement or produce evidence that would deprive them of their 
rights against self -incrimination under the Fifth Amendment of reference w, 

Article 31 of reference s or similar State NG protections.   
 

(a) Whenever it appears appropriate, an IO will advise an individual 

of their rights against self -incrimination  as afforded by the Fifth 
Amendment of reference w, Article 31 of reference s or similar State NG 
protections.  

 
(b) A person refusing to provide information must specifically state 

that the refusal is based on the protection s afforded by the Fifth 
Amendment  of reference w, Article 31 of reference s or similar State NG 
protections.  

 
c. CMA Review .  Within 30 calendar days o f receiving the I Oõs Report, CMA 

will review the Report  and issue a Notice of Disposition, with f indings and 
recommendations , disposing of the FDC .  At a minimum, the Notice will  make 
findings of fact upon all material issues of fact presented on the recor d and 

provide reasons or bases for those findings.  When the Notice determines that 
the discrimination claim of  an FDC is substantiated, it will also recommend 
remedial actions that the State may take to come in full compliance with anti -

discrimination law  and regulations .  The potential remedies that may be 
recommended are identified in paragraph 3k  above, with the exception that 

attorney fees and costs also may be approved upon a finding of discrimination  
in the F DC procedure .  

 

(1) CMA may return the FDC to the IO with appropriate instructions if 
it determines that additional investigation is required before it can issue it s 
Notice of Disposition .  

 
(2) CMA will seek legal advice from NGB -JA/LEL prior to rendering its 

disposition of a complaint.  
 

d.  Notice . CMA will  issue a Notice of Disposition with findings and 

recommendations.  The Notice will inform the Complainant that he or she may 
either file a request for hearing before a Hearing Officer appointed by NGB -

JA/LEL  within 30 calendar days of the date of the Notic e of Disposition when 
the allegations of discrimination are deemed unsubstantiated or within 60 
calendar days of the date of the Notice when allegations of discrimination are 

substantiated.  
 

e. State Compliance .  When CMA finds an FDC to be substantiated, the 

SEEM must submit  a report , in writing,  to CMA and the Complainant within 
30 calendar days of the Notice  of Disposition  regarding  the remedial actions 
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taken , or to be taken .  When the Stateõs compliance with the Noticeõs 
recommendations will take more than 30 calendar days, the SEEM must 

provide a periodic update report on the Stateõs continuing compliance efforts 
every 30 calendar days to CMA and the Complainant until full compliance has 

been effected.  The SEEM will issue a notice to CMA and the Complainant 
when it deems that it has completed all remedial actions that it will take in 
response to a substantiated FDC.   

 
CHAPTER II  

 

REVIEW PROCEDURES  
 

1.  Hearing Procedures . 
 

a. Request for Hearing .  The Complainant o r the State NG , as set forth 

below,  may request a hearing before a Hearing Officer appointed by NGB -JA 
following CMAõs Notice of Disposition of the Complaint.  The Request for 

Hearing will be submitted to CMA in writing and will include a statement of 
reasons explaining the p artyõs disagreement with CMAõs findings and 
recommendations based on (1) the written record; or (2) matters not raised or 

addressed in the written record.  In the latter instance the party may identify 
the correct bases of the complaint  (race, color, national origin, sex/sexual 
harassment, religion, genetic information, or reprisal), the major issues in 

dispute in the complaint, the specific acts alleged to have occurred, and the 
remedy or ruling sought by the party.  Either basis of rev iew may include 

supporting documentation.  The request for hearing is limited to 10 pages, not 
including supporting documentation.  
 

(1) Complainant .  The Complainant may request a hearing on the 
merits under the following circumstances:  
 

(a) When CMA determines that an FDC  allegation  is 
unsubstantiated or CMA dismiss es an FDC allegation for procedural 

reasons described in subparagraph Ch. I 4b(3)  above, the Complainant  
may request a hearing within 30 calendar day s of receiving the Notice of 
Disposition.  

 
(b) When CMA determines that the bases of a complaint are 

substantiated, in whole or in part, the Complainant may request a 
hearing within 60  calendar day s of receiving the Notice of Disposition  to 
challenge claims f ound to be unsubstantiated, to seek remedies that 

were denied in CMAõs recommendations, or to seek enforcement of 
recommended remedial actions that are not timely implemented by the 
State NG.  

 



 

 A-18  Enclosure A  

(2) State NG .  The TAG may request a hearing on the merits before a  
Hearing Officer appointed by the NGB -JA/LEL  within 30 calendar day s of 

receiving CMAõs Notice of Disposition  when the discrimination complaint is 
substantiated, i.e., a finding that the State NG is not in compliance with 

applicable anti -discrimination law  and regulations , and voluntary compliance 
with CMAõs recommended remedial actions cannot be achieved.  The review 
before a Hearing Officer is a òhearingó for the procedural purposes of reference 

l . 
 

(3) Expedited Review of a Partial Dismissal .  As noted in sub paragraph 

Ch. I 4b(3) , w hen CMA dismisses a n FDC , in part,  as unacceptable for 
investigation , i.e., because of untimeliness, failure to exhaust administrative 

procedures, failure to state a claim, or other grounds for dismissal, the 
Complainant may file  with CMA a request for expedited review before a Hearing 
Officer within 10 calendar day s of receiving CMAõs Notice of Disposition.  The 

Hearing Officer will limit this review  to the written record.  
 

(4) Consolidation and Joinder .  The Hearing Officer may cons olidate or 
join two or more FDCs on his or her own motion or on the motion of a party, if 
doing so would expedite processing of the FDCs  and would not adversely affect 

the interests of the parties.  Consolidation occurs when the appeals of two or 
more Comp lainants are united for consideration because they contain identical 
or similar issues.  Joinder occurs when one person has filed two or more FDCs 

and they are united for consideration.  
 

(5) Request for Enforcement of a Settlement Agreement .  Either the 
Compl ainant or the State may file a request for enforcement of the terms of a 
settlement agreement reached at any stage in this Manual.  The request must 

be submitted promptly with CMA ; a copy must be served on the opposing party 
or that partyõs representative; and it must specifically describe, in writing, the 
reasons the party believes that there is noncompliance with the settlement 

agreement.  The request also must include the date and results of any 
communications regarding compliance.  A Request for Enforce ment must be 

filed within 30 calendar days of when the party knew or should have known of 
the noncompliance, unless good cause is shown for the delay.  If the 
Complainant believes that the State has failed to comply with the terms of the 

settlement agreeme nt, he or she may request that the terms of the settlement 
be specifically implemented or that the complaint be reinstated for further 

processing at the point processing ceased.     
 

b.  NGB Hearing . 

 
(1) General .  The principal function of the hearing is to place in the 

record witness testimony, documents, and other tangible evidence relevant to 

the issues and material facts, which are identified at the pre -hearing 



 

 A-19  Enclosure A  

conference.  The hearing will be conducted within 45 calendar day s of a partyõs 
request for a hearing . 

 
(a) Pre-Hearing Conference .  The pre -hearing conference is a 

meeting of the parties, conducted prior to the hearing, to resolve all pre -
hearing issues not fully resolved by previous rulings; to fully explore 
settlement or voluntary compliance by the State NG with applicable anti -

di scrimination law  and regulations ; to place in the record a statement of 
the undisputed material facts, and a statement of the specific issues and 
material facts on which evidence will be admitted at the hearing; to 

identify the witnesses who will be allowe d to provide direct testimony, 
and the issues and material facts to which their testimony is relevant; to 

identify all exhibits that will be introduced and the issues and material 
facts to which they are relevant; and to inform the parties of the 
procedure s that the Hearing Officer will use or require during the 

hearing.  
 

(2) Record of Proceedings . The pre -hearing conference and the hearing 
will normally be closed to the public, but if the Complainant requests an open 
hearing, the Hearing Officer , at his or her  sole discretion,  will determine and 

set the procedures to be used for the conduct and attendance at the hearing by 
the public.  The pre -hearing conference and the hearing will be recorded and 
transcribed verbatim at the expense of the State NG.  All testi mony will be 

given under oath or affirmation and  may be conducted in -person, via video 
teleconference, or telephone.  The Complainant is entitled to a hearing on the 

merits when the FDC has been timely filed within the jurisdiction of the NG 
Discrimination  Complaint Process and states a claim of covered discrimination.  
The State NG is entitled to a hearing on the merits when CMA has made a 

finding that the FDC is substantiated and recommends the State NG provide 
remedial relief to the Complainant.  
 

(a) Waiver of Hearing .  The parties may, by mutual agreement, 
waive the hearing and request a decision from the Hearing Officer on the 

written record.  In such cases, the Hearing Officer will provide the parties 
with the opportunity to submit final written submission s and additional 
documentary evidence to the record and set a date for the close of the 

record.  
 

(b) Summary Judgment .  If the Hearing Officer determines that 
some or all of the material facts in the complaint are not in genuine 
dispute and there is no genuin e issue as to credibility, he or she may, 

after giving notice to the parties and providing them an opportunity to 
respond in writing, issue an order limiting the scope of the hearing or 
issue a Decision without holding a hearing.  
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(3) Hearing Officer .  The Hearing Officer will be a c ivilian employee in 
the grade of GS -15  employed by NGB -JA/LEL  who is admitted to practice law 

before a Federal Court or the highest court of a State.  The Hearing Officer will 
conduct fair and impartial hearings and will issue ti mely and clear decisions 

based on applicable statutes and general legal principles.  The Hearing Officer 
will have all powers necessary to that end unless those powers are otherwise 
limited by law.  The Hearing Officerõs powers include, but are not limited to, the 

authority to administer oaths and affirmations, to rule on offers of proof and 
receive relevant evidence, to rule on pre -hearing motions, to resolve issues of 
credibility, to ensure that the record on significant issues is fully developed, 

and to otherwise ensure a fair and just adjudication of the case.  The Hearing 
Officer will ensure that the following tasks in a case are accomplished:  

 
(a) Provide all parties with the contact information for all other 

parties in the hearing.  

 
(b) Establish the date, ti me, place and manner (i.e., in -person, by 

video teleconference, or by telephone) for the pre -hearing conference and 
the hearing, if possible, at a mutually acceptable time, place and 
manner.  

 
(c) Inform all parties of the date, time and manner of the hearing i n 

writing.  

 
(d) Provide the CMA case file to all parties in advance of the pre -

hearing conference , if necessary , for the matters to be discussed.  
 

(e) Inform the State NG to provide for a court reporter for the pre -

hearing conference and the hearing.  
 

(f) Inform the p arties to exchange witness lists and hearing exhibits 

prior to the pre -hearing conference.  
 

(g) Resolve issues regarding witnesses (i.e., availability, 
unnecessary duplication or relevancy).  

 

(h) Inform the State NG to ensure the attendance of all witnesses 
who ar e reasonably available and relevant.  

 
(i) Inform the State NG to make alternative arrangements (i.e., 

video teleconference, telephone, or affidavit) to receive evidence from 

relevant and material witnesses who are not reasonably available.  
 

(j) Inform the partie s to timely exchange documents or tangible 

evidence in their control, and resolve any pre -hearing disputes.  The 
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Hearing Officer may order a party to respond to reasonable and relevant 
requests for documents.  

 
(4) Support Personnel .  The State NG will provide  for and pay the 

expenses associated with the support personnel required to conduct a pre -
hearing or hearing, to include the court reporter, a translator (if required), and 
technical support personnel required for the proceeding (if it is conducted by 

video conference or telephone).  
 

(5) Witnesses .  Every Federal or State agency, including nonparties, will 

make its employees or personnel available to furnish sworn statements or to 
appear at the hearing when ordered by the Hearing Officer to do so.  Failure to 

do so may result in an adverse inference or inferences being drawn, IAW 
subparagraph Ch. I 5b(7),  against the agency failing to make its employees or 
personnel available.  When providing those statements or appearing at the 

hearing, all covered  witnesses will be in official duty status (i.e., entitled to pay 
and benefits, including travel and per diem, where appropriate).  For the 

purposes of this provision, individuals employed  under reference c or 
performing N G duty pursuant to  reference b are considered Federal witnesses.  
The Hearing Officer and the parties will implement this provision, to the 

maximum extent possible, to avoid conflict with other regulations governing the 
production of Federal witnesses in matters in litigation.  The Hearing  Officer 
may also approve State NG members and private individuals to appear as 

witnesses in a hearing.  The State NG is obligated to provide all assistance 
within its power to make these witnesses available to furnish a sworn 

statement or to appear at the  hearing.  
 

(6) Facilities/Location .  When conducted in -person, the hearing will be 

conducted in the offices of NGB in Arlington, Virginia.  Parties, for good cause, 
may file a motion requesting a different hearing location.  Rulings on such 
motions will be bas ed on a showing that a different location will be more 

advantageous to all parties and to NGB.  When the hearing is not conducted at 
NGB, the State NG will be responsible for providing appropriate facilities for the 

hearing  and  the services of a reporter o r transcriber, and will pay the travel 
expenses for the Hearing Officer .  
 

(7) Representatives .  A party may choose any representative as long as 
that person is willing and available to serve.  The other party or parties may 

challenge the designation, however,  on the ground that it involves a conflict of 
interest or a conflict of position.  The Hearing Officer will rule on any 
disqualification motion.  

 
(8) Ex Parte Communications .  An ex parte communication is an oral or 

written communication between the Hearing Of ficer and a party to the 

proceeding, when that communication is made without providing the other 
parties to the case with a chance to participate.  Not all ex parte 
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communications are prohibited.  For example, parties may ask about such 
matters as the stat us of a case, when it will be heard, and methods of 

submitting evidence to the Board.  However, communications that involve the 
merits of the case are prohibited with the exception that the parties may agree 

to waive the prohibitions against ex parte commu nications during settlement 
discussions.  
 

c. Hearing Officerõs Decision.  The Hearing Officer will prepare a written 
Decision within 15 calendar day s of the close of the record .  The Decision will 
contain findings of fact and conclusions of law upon all the m aterial issues 

presented in the record, the reasons or bases for those findings and 
conclusions, and an order making final disposition of the case, including 

recommending appropriate relief where discrimination is substantiated.  
 

(1) Burden of proof .  While no t directly applicable to this process, the 

general principles and case law developed  under reference x will be used in 
analyzing complaints.  Accordingly, unless a different burden has been set in 

anti -discrimination law  or regulations , the Complainant generally will have the 
burden to prove his or her claims of discrimination by preponderant evidence, 
and the State NG will have the burden to prove any affirmative defenses by 

preponderant evidence.  
 

(2) Rules of evidence .  The rules of evidence will not be s trictly applied, 

but the Hearing Officer may apply, at his or her  discretion, where reasonably 
necessary and applicable, general rules and principles designed to assure 

production of the most credible evidence and to subject testimony to test by 
cross exam ination.  The Hearing Officer will have the power to regulate the 
conduct of the hearing, limit the number of witnesses where testimony would 

be repetitious, and exclude irrelevant or unduly repetitious evidence.  
 

d.  Remedies.  When the Complainantõs bases of discrimination are 

substantiated, the Hearing Officer may recommend full relief as appropriate 
under the circumstances, to include an express finding in appropriate cases, 

after opportunity for hearing, of a failure by the State NG to comply with 
applicab le anti -discrimination law  and regulations .  The Hearing Officer may 
also recommend the State NG or NGB take remedial action as provided in 

paragraph Ch. II 4.  
 

(1) Reinvestigation .  In appropriate circumstances, i.e., when the 
complaint was dismissed as unacc eptable for investigation , the Hearing Officer 
may return a complaint to CMA for further investigation and issuance of 

Findings and Recommendations.  
 

(2) Addendum hearing .  In appropriate circumstances, i.e., when CMA 

determined that the FDC was unsubstantiate d and the Hearing Officer finds 
the FDC substantiated, the Hearing Officer may issue, in writing, interim 
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findings and recommendations within 10 calendar day s of the hearing 
informing the State NG that it has engaged in discrimination and 

recommending the State NG take specific remedial actions.  The parties, with 
the Hearing Officerõs involvement and assistance, will have 10  calendar day s to 

obtain voluntary compliance with anti -discrimination law and regulations from 
the State NG.  At the end of this peri od, if compliance is not obtained, the 
Hearing Officer will inform the State NG that it is not in compliance with 

applicable anti -discrimination law or  regulations  and voluntary compliance 
cannot be achieved, and will provide the State NG the opportunity f or an 
addendum hearing on the record.  The addendum hearing is a òhearingó for the 

procedural purposes of reference l.  The hearing will be conducted within 15 
calendar day s after the Hearing Officerõs interim findings and 

recommendations.  The record will  remain open until the Hearing Officer closes 
the record after the addendum hearing.  The Decision will be issued within 15 
calendar day s of the close of the record.  

 
e. Notice .  Within 5 calendar day s of the Hearing Officerõs Decision, CMA 

will issue the Notice of the Decision.  
 

(1) Notice Form .   The Notice will inform the parties of their respective 

opportunities, if any, for further review or reconsideration of the Decision.   
 

f.  TAG Implementation .  When the Complainantõs bases of discrimination 

are substantiated in the Hearing Officerõs Decision, the TAG will have 30 
calendar day s to either implement the remedies or to request reconsideration of 

the decision with the appropriate Reviewing Official , whi ch will be determined 
based upon the branch of service to which the discriminator is a member . 
 

2.  Reviewing Official Process .  The Reviewing Official Process is an extra -
administerial opportunity to resolve DCs.  
 

a. State Request for Review . 
 

(1) When a Complainant õs bases of discrimination are substantiated by 
a Hearing Officer, the State NG may file a Request for Review of the Decision by 
the Reviewing Official based on the written record.   

 
(a) The Request must be submitted  to CMA  in writing within 30 

calendar day s of the Notice.  The Request is limited to 10 pages, not 
including supporting documents, and may challenge the Decision, as 
well as CMAõs Notice of Disposition with f indings and recommendations, 

including raising any argument, as a recipient of Federal fu nds, that the 
State NG should not be required to implement the remedial actions 
recommended by the Hearing Officer or CMA.  CMA will ensure that the 

Request will be accompanied by a copy of the Notice  of Decision , the 
Decision, any Notice of Disposition wi th f indings and recommendations, 
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any response, any allied papers considered by CMA, and all related 
notices, decisions, and pleadings.  

 
(b) Within 15 calendar day s of receipt of a Request, the 

Complainant may submit a written response to the Request.  The 
resp onse is limited to 10 pages, not including supporting documents.  

 

(c) During any period following the receipt of CMAõs Notice of 
Disposition and the issuance of the Final Reviewing Officialõs Decision, 
the parties should strongly consider using the ADR process . 

 
b.  Complainantõs Request for Enforcement. 

 
(1) Upon the State NGõs refusal to implement any or all of CMAõs 

findings and recommendations and failure to timely request a hearing, within 

60 calendar day s of CMAõs Notice of Disposition , a Complainant may file a 
Request for Enforcement in writing to the appropriate Reviewing Official  

through CMA .  The other requirements and limitations provided at 
subparagraphs 2a(1)(a) through (c)  apply.  
 

(2) Upon the State NGõs refusal to implement any or all of a Hearing 
Officerõs decision and failure to timely file a Request for Review, within 60 
calendar day s of the Notice of the Decision, a Complainant may request 

enforcement of the Decision in writing to the appropriate Reviewing Official  
through CMA .  The other requirements and limitations provided at 

sub paragraphs 2a(1)(a) through (c)  apply.  
 

c. NGB Request for Enforcement . 

 
(1) When an  FDC is  substantiated, in whole or in part, either by CMAõs 

Findings and Rec ommendations or a Hearing Officerõs Decision, NGB may, on 

its own initiative, within 60 calendar day s of the Notice of Disposition  or 
Decision, seek enforcement action against the State NG in writing with the 

appropriate Reviewing Official.  The other requ irements and limitations 
provided at subparagraphs 2a(1)(a) through (c)  apply.  
 

(2) Whenever NGB becomes aware that the State NG is not in 
compliance with anti -discrimination law  or regulations  and that voluntary 

compliance cannot be achieved, NGB may, on its own initiative, file a Request 
for Enforcement in writing with the appropriate Reviewing Official.  NGB will 
provide written Notice to the State NG.  The Notice will advise the State NG that 

the Review is a òhearingó for the procedural purposes of reference l and section 
108 of reference b.  The other requirements and limitations provided at 
subparagraphs 2a(1)(a) through (c)  apply.  

 
d.  Reviewing Officialõs Decision.   



 

 A-25  Enclosure A  

 
(1) Within 30 calendar day s from receipt of CMAõs recommendations, 

the Reviewing Official will render a Decision.  
 

(2) The Reviewing Official , as an Agency official,  may seek privileged 
legal advice prior to rendering a Decision.  
 

(3) Upon receipt of a Request for Review or Request for Enforcement, 
the CMA recommendation process provided at paragraph 2e wil l be conducted.  
 

(4) The Reviewing Official may approve or deny a partyõs Request for 
Review or Request for Enforcement, in whole or in part.  The Reviewing 

Officialõs Decision, however, need not set forth a ruling on each finding, 
conclusion, or exception presented by the party.  Rather, the Reviewing Official 
may adopt by reference the Hearing Officerõs Decision.  However, when the 

Reviewing Official recommends the suspension or termination of Federal funds 
to the State NG, his or her Decision must make a specific findings that : 

 
(a) The State NG was notified that it was not in compliance with 

anti -discrimination law or regulations and that voluntary compliance 

efforts ha ve been unsuccessful;  
 

(b) After being provided an opportunity for hearing, the State NG 

has been found not in compliance with law  or regulations ; and  
 

(c) The Reviewing Official decided to recommend the suspension or 
termination of Federal funds.  The Reviewing Officialõs decision must also 
provide the grounds for a recommendation to deny or terminate the 

Federal funds.  
 

(5) Standard of Review .  While not directly applicable to this process, 

general principles and case law will be used in analyzing a Request for Review. 
(See reference y.)  Accordingly, the Reviewing Official will grant a State NGõs 

Request for Review when the Hearing Officerõs Decision is not supported by 
substantial evidence or is arbitrary and capricious, an abuse of discretion, or 
not in accordance with law.  

 
(6) A Reviewing Official may also take remedial action and make 

recommendations as p rovided in paragraph 4.  
 

e. CMA Recommendations . 

 
(1) Within 30 calendar day s from CMAõs receipt of a Request for Review, 

Request for Final Review, or Request for Enforcement, CMA will conduct a 

review and make written recommendations to the Reviewing Official or  Final 
Reviewing Official, as appropriate.  
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(2) Prior to issuing recommendations, CMA will obtain a written legal 

review.  CMA will address any legal deficiencies noted and resubmit the 
recommendations for re -review for legal sufficiency prior to issuance of a ny 

recommendation.  
 
3.  Final Reviewing Official Process .  The Final Reviewing Official Process is an 

extra -administerial opportunity to resolve DCs.  
 

a. Request for Final Review . 

 
(1) When a Reviewing Official upholds, grants, or denies any portion of 

a State NGõs Request for Review or a Complainantõs Request for Enforcement, 
the State NG or the Complainant may request review of that portion of the 
Decision adverse to them by the Final Reviewing Official.  This review is based 

on the written record.  The requirements and limitations provided at 
subparagraphs 2a(1)(a) through (c)  apply.  

 
(2) When a Reviewing Official grants any portion of an NGB Request for 

Enforcement, the State NG may file a Request for Final Review of the Decision 

with the Final Reviewing Official.  This review is based on the written record.  
The requirements and limitatio ns provided at subparagraphs 2a(1)(a) through 
(c) apply.  

 
(3) Upon receipt of Request for Final Review, the CMA recommendation 

process provided at paragraph  2e will be conducted.   Within 30 calendar days 
from receipt of CMAõs recommendations, the Final Reviewi ng Official will render 
a Decision.  

 
(4) The Final Reviewing Official may approve or deny a partyõs Request 

for Final Review or Request for Enforcement, in whole or in part.  The 

requirements and limitations provided at subparagraphs 2d(4) and (5)  apply.  
 

(5) The Final Reviewing Official may seek privileged legal advice prior to 
rendering a Decision.  
 

(6) The Final Reviewing Official may take remedial action and make 
recommendations as provided in paragraph 4  below . 

 
4.  Remedial Action and Recommendations . 
 

a. A Reviewing o r Final Reviewing Official may recommend to the Secretary 
of the Army or Air Force, as appropriate, the suspension, termination, or 
barment of Federal funding or withdrawal of Federal recognition, in whole or in 

part, of the State NG, an individual unit, a  NG member or employee, or any 
combination thereof, until the State NG comes in full compliance with  
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applicable National Guard and Service policy and  anti -discrimination law s and 
regulations.  See reference l [Title VI] and section 108 of reference b [32 U SC 

108].  The administrative procedures under the provisions of reference z shall 
be used to implement recommendations of suspension, termination, or 

barment of Federal funding.  
 

b.  A Reviewing or Final Reviewing Official  additionally  may take, at his or 

her sole discretion, the following types of remedial measures when a 
Complainant has been subject to unlawful discrimination, the State NG was 
notified that it was not in compliance with anti -discrimination law  or 

regulations , and that voluntary compliance eff orts have been unsuccessful:  
 

(1) In lieu of receiving reinstatement in the NG, and upon approval of 
the corresponding Service, the Complainant may be offered an appointment to 
a position in the U.S. Army Reserve, the U.S. Air Force Reserve, or the U.S. 

Civil Service, as appropriate, which  is substantially equivalent to the position 
the Complainant held or would have held in the State NG absent the unlawful 

discrimination.  To make the Complainant whole, the date of the appointment 
may be set to provide the Complainant with pay retroactivel y. 
 

(2) Only a non -dual status technician Complainant may be awarded 
monetary relief for pain and suffering, and consequential expenses caused by 
the unlawful discrimination.   Non-dual status technician Complainant s may 

also be paid reasonable attorney fees or  costs, when the Complainantõs 
attorney has submitted a verified statement itemizing the attorneyõs charges 

and costs, including expert witness fees.  The reasonableness of attorneyõs fees 
will be assessed based on the average rates charged in the surround ing locality 
where the discrimination occurred.   

 
(3) The Complainantõs employment records, to the extent that they are 

within the control of the Federal government, may be corrected to expunge an 

unwarranted personnel action or any adverse materials related t o the 
discrimination.  

 
(4) The Complainant may be offered a full opportunity to participate in 

any benefit denied, e.g., training, preferential work assignment, or overtime 

scheduling, which the Federal government can provide to the employee or NG 
member.  

 
(5) A Reviewing or Final Reviewing Official may direct  the State to take  

corrective, curative, or preventive action s to ensure that violations of the law  or 

regulations similar to those found in the complaint will not recur, i.e., postings, 
training on anti -disc rimination law  and regulations , and other remedial 
actions , or face possible suspension, termination, or barment of Federal 

funding or withdrawal of Federal recognition . 
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(6) A Reviewing or Final Reviewing Official may recommend to the State 
that the TAG take any adverse employment action, or administrative or 

criminal justice action IAW reference c , State law or regulation, or Federal law 
or regulation that the State NG alone may render thereby.  

 
(7) A Reviewing or Final Reviewing Official may, as a General Officer, 

render  an administrative punishment as authorized by Federal law or 

regulation against an NG member or employee, to include issuing a letter of 
concern, warning , counse ling or reprimand , or referring an individual to a 
separation, grade review determination or withdrawal of Federal recognition  

board  IAW section 323 of reference b.   
 

c. Notice of Final Disposition .  When a Reviewing Official or Final 
Reviewing Official makes a determination under this Manual, CMA will issue a 
Notice of Final Disposition to all parties within 30 calendar days.  

 
(1) For non -dual status technicians  only, when a reviewing official 

denies any portion of a Complainantõs Request for Review or Petition for 
Enforcement or grants any portion of a State NGõs Request for Review, the 
Notice of Final Disposition  will also advise the employee of their ability to 

pursue a cause of action in federal court  and that such cause of action must be 
initiated within  90 days of receipt of the notice.   
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